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WALLER, PRESIDING JUSTICE, FOR THE COURT:
1. The motion for rehearing filed by Edward Kirk Smith is granted, and the motion for
rehearing filed by Richard Hollins is denied. The prior opinion is withdrawn, and these
opinions are subgtituted therefor.
2. A Democrdic Party primary election was hdd on Augus 5, 2003, in Wilkinson County

for the Didrict 2 Supervisor contest between Richard Hdllins and Edward Kirk Smith. Didrict



2 was created as a result of a redidricting plan gpproved by the United States Department of
Justice, and the primary was the fird dection hdd in the new district. District 2 has two
precincts. the Fort Adams precinct and the Woodville Didrict 2 precinct. When the tallying
was completed, the two contenders each had 406 votes. The Wilkinson County Democratic
Party Executive Committee did not certify a winner. Instead, a second primary eection was
hdd on August 26, 2003. The results of the second primary election were 499 votes for
Hollins and 510 votes for Smith.

13. Hollins filed a petition for judicid review of the dection in the Circuit Court of
Wilkinson County dleging numerous voting irregulaities, induding, inter dia, the following:
poll managers and workers at both Didtrict 2 precincts had not attended training as required by
datute; one poll worker caled voters who had not voted in the primary and asked them to vote
for Smith in the second primary; during the second primary, severd persons were denied the
right to vote by a "bailiff" because they had not reached the age of 18, when the statute provides
that if a person will turn 18 prior to the generd election, he or she may vote in the primaries,
during the second primary, one of Smith's poll watchers was appointed to be a poll worker at
the Wooadville Didrict 2 precinct; several bdlots cast in favor of Hadlins were not counted,
and severd regular ballots and absentee ballots were improperly rejected.

14. After Smith filed a response and cross clam aleging fraud againgt Hoallins, this Court
ordered that a specia tribund hold an evidentiay hearing. Both parties cdled numerous
witnesses, induding voters, poll workers and the drcuit cderk.  The individud chalenged

ballots were entered into evidence.



5. The tribund found that there was no proof of electoral fraud, that any nonconforming
votes were void and that the eection would be determined by the legal votes cast under Rizzo v.
Bizzell, 530 So. 2d 121, 128 (Miss. 1988). After examining the chalenged balots and hearing
tetimony, the tribuna found that Sx additional votes should be added for Smith and twenty
additional votes should be added for Hollins, meking the find tdly of 516 votes for Smith and
519 votes for Hollins. Hollins was declared the winner of the second primary
for the office of Supervisor, Wilkinson County, Didtrict 2. Both parties have gppeded.
STANDARD OF REVIEW
T6. We will not interfere with or disturb a chancelor's findings of fact unlessthose
findngs are manifestly wrong, clearly erroneous, or an erroneous lega standard was applied.
G. B. “Boots” Smith Corp. v. Cobb, 860 So. 2d 774, 776-77 (Miss. 2003). For questions of
lav, we employ a de novo sandard of review and will only reverse for an erroneous
interpretation or gpplication of the law. In re Municipal Boundaries of City of Southaven,
864 So. 2d 912, 917 (Miss. 2003) (dting T.T.W. v. C.C., 839 So. 2d 501, 503-04 (Miss.
2003)).
DISCUSSION
l. THE VOTE.
7. The principd dispute in this eection contest is over absentee ballots that were not
catified as part of the find taly of the second primary eection. Before addressng the
absentee votes we will review chdlenges to three “regular balots® which were included in the
find tally:

REGULAR BALLOTS



Exhibit #25 Thisregular balot was cast for Smith.

The Tribund found that, even though neither the manager or the
asssant manager initided the back of the bdlot, they should be
accepted. We agree.  “[M]ere technicd irregularities will not
vitiate the vdidity of an eection where there is no evidence of
fraud or intentiona wrong.” Campbell v. Whittington, 733
So. 2d 820, 826 (Miss. 1994) (citing Wilbourn v. Hobson, 608
So. 2d 1187, 1192 (Miss. 1992)).

This vote is counted in favor of Smith. However, because this
balot was included in the box and therefore counted, the vote will
not affect thefind tdly.
Exhibit #26 Thisregular balot was cast for Smith.
The Tribund found that, even though neither the manager or the
assisgant manager initided the back of the bdlot, it should be
accepted. We agree. See Campbell.
This vote is counted in favor of Smith. However, because this
balot was included in the box and therefore counted, the vote will
not affect thefind taly.
Exhibit #27 Thisregular balot was cast for Smith.
The Tribund found that, even though neither the manager or the
assdant manager initided the back of the bdlot, it should be
accepted. We agree. See Campbell.
This vote is counted in favor of Smith. However, because this
balot was included in the box and therefore counted, the vote will
not affect the find tally.
118. Finding that we agree with the Speciad Tribund tha the final taly from the second
primary eection is correct, we now address the disputed absentee balots which were not part
of the find tally — 499 votes for Hollins and 510 votes for Smith. To these totas we will add
votes from the disputed absentee balots that we find were legdly cast, asfollows:.

ABSENTEE BALLOTSINCLUDED IN THE RECORD



Bdl, Preston

Bethley, Clevdand

Boyd, Benjamin

Dickerson, Charlotte

Ferguson, Annie

Bdl voted for Hollins in Woodville #2. “Chdlenge’ is written on
the envelope for the absentee ballot gpplication.

Finding that Bdl lived in Woodville #2, the Tribund accepted this
balot. Because Smith falled to prove by a preponderance of the
evidence that Bell did not live in Woodville #2, we agree.

Thisvoteis counted in favor of Hallins.

Bethley voted for Hollins in Woodville #2.  “Chalenge -
Redigrict” iswritten on the envelope for the bdlot.

Finding that Bethley lived in Woodville #2, the Tribund accepted
this bdlot. Because Smith failed to prove by a preponderance of
the evidence that Bethley did not live in Woodville #2, we agree.

Thisvoteis counted in favor of Hollins.

Boyd voted for Smith in Woodville #2. “Challenge address’ is
written on the envelope for the abosentee ballot gpplication.

Finding that Boyd lived in Woodville #2, the Tribuna accepted
this ballot. Because Hallins faled to prove by a preponderance
of the evidence that Boyd did not live in Woodville #2, we agree.

Thisvoteis counted in favor of Smith.

Dickerson voted for Hdlins in Fort Adams. *“Challenged - no
name on agpplication” is written on the envelope for the absentee
bdlot gpplication. There is no dgnaure of an attesting witness.

The Tribuna accepted Dickerson’'s balot inasmuch as she is
disabled and her grandson asssted her. We disagree.  Although
a disbled person's dgnature on the ballot envelope is not
required to be sworn, someone is required to 9gn thar name as
an ateding witness. In the absence of an dtesting witness, this
bdlot cannot be counted. See Miss. Code Amn. § 23-15-
631(2)(c) (Rev. 2001)

Ferguson voted for Hdllins in Fort Adams. “Challenge - no name
on gpplication” is written on the envedope for the balot.
Ferguson's name is on the absentee balot application, the



Fossdman, Jacqueline

Fountain, Samud

Fountain, Timothy

Gaines, Carrie

goplication is initided and the dreauit clerk seal is affixed thereto.

The Tribund accepted this bdlot. We agree. Miss. Code Ann. 8
23-15-627 (Rev. 2001) requires only that the application “have
the seal of the circuit or municipa clerk affixed to it and be
initided by the registrar or his deputy.”

Thisvoteis counted in favor of Hollins.

Fosselman voted for Hollins in Woodville #2. “Chdlenge
address’ is written on the envelope for the balot.

Finding that Fosselman was registered under her maiden name in
Woodville #2, the Tribuna accepted her balot. Because Smith
faled to prove by a preponderance of the evidence that
Fossalman was not aresident of Woodville #2, we agree.

Thisvoteis counted in favor of Hollins.

Fountain voted for Hollins in Woodville #2. “Chdlenge
Redidrict” is written on the envelope for the absentee bdlot
goplication.

Fnding that Fountain lived in Woodville #2, the Tribund
accepted this bdlot. Because Smith failed to prove by a
preponderance of the evidence that Fountain did not live in
Woodville #2, we agree.

Thisvoteis counted in favor of Hallins.

Fountain voted for Hollins in Woodville #2. “Clerk’ssignature”
is written on the envelope for the absentee balot application. The
dggnaure of Mon Cree Allen, the Wilkinson County Circuit
Clerk, ison the gpplication.

The Tribund accepted this balot. Because Smith faled to prove
by a preponderance of the evidence that the sgnature was not that
of Mon Cree Allen, we agree.

Thisvoteis counted in favor of Hollins.

Ganes voted for Hallins in Woodville #2. “Reect - name not
across the flap” is written on the envelope for the absentee balot
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goplication.  Gaines dgnature is on the back of the balot
envelope. However, the officid title and the address of the
atesting witness are not filled out on the back of the envelope,
and Gaines dgnature is not sworn.

The Tribuna regected this balot. We agree. See Miss. Code
Ann. 8§ 23-15-635 (Rev. 2001); see also Campbell, 733 So. 2d
a 826 (“A person voting by absentee balot must sign the
affidavit on the balot envelope.”) (Emphasis added).

Gaines, Hora Ganes voted for Hdllins in Woodville #2. “Challenge’ is written onthe
envelope for the absentee ballot gpplication.

The Tribunal rejected this balot. We agree. Gaines signature on
the back of the balot envelope is not sworn. See Miss. Code
Ann. 8 23-15-635 (Rev. 2001); see also Campbell, 733 So. 2d
a 826 (“A person voting by absentee balot must sgn the
affidavit on the balot envelope.” (Emphasis added).

Hollins, Bestrice Besatrice voted for Hallins in Woodville #2. “Chalenge address”
is written on the envelope for the absentee ballot gpplication.

Finding that Bestrice lived in Woodville #2, the Tribunal accepted
this balot. Because Smith failed to prove by a preponderance of
the evidence that Beatrice did not live in Woodville #2, we agree.

Thisvoteis counted in favor of Hollins.

Jackson, Edna Jackson voted for Smith in Fort Adams. “No” is written on the envelope
for the bdlot.

The Tribunal invalidated Jackson's balot because Jackson was a
convicted felon. Because Smith falled to prove by a
preponderance of the evidence that Jackson was eligible to vote,
we agree. See Miss. Code Ann. § 23-15-19 (Rev. 2001).

James, Ronekia James voted for Smith in Woodville #2.  “Challenge clerk
ggnature’ is written on the envelope for the absentee ballot
goplication. Mon Cree Smith's Sgnature is on the application.

The Tribund accepted this bdlot. Because Hdllins faled to
prove by a preponderance of the evidence that the application was
improperly attested, we agree.



Jarvis, Richard

Johnson, Stacy

Thisvoteis counted in favor of Smith.

Javis voted for Hdlins in Woodville #2. “Chdlenge signature”
is written on the envel ope for the absentee ballot gpplication

The Tribund accepted this ballot. We agree. Even though
Javiss dgnaure appears to be the writing of the person who
filled out and attested the application, Smith failled to prove by a
preponderance of the evidence that the sSgnaure was not that of
Javis.

Thisvoteis counted in favor of Hollins.

Johnson voted for Hdlins in Fort Adams. “Name not in book -
chdlenged by Richard Hoallins - good registered” is written on the
envelope for the absentee ballot application.

At the hearing, Smith introduced a certified copy of a voting
record from Baton Rouge, Louisana, which showed that a “Stacy
Johnson” voted in Baton Rouge three weeks prior to the
Missssppi ection. Johnson admitted that the birth date and the
birth place of the Louisana Stacy Johnson maiched her own birth
date and birth place. Johnson worked in Baton Rouge but she
denied that she had voted there. Johnson dso admitted that the
address on the voting record from Louisana was that of an aunt
with whom she occasondly stayed while she was working in
Louisana Johnson tedtified that, while she worked in Louisana
during the week, she returned to Wilkinson County on the
weekends.

The Tribuna accepted Johnson's ballot. We disagree.  We find
that Smith’'s chdlenge to Johnson's bdlot was proven by a
preponderance of the evidence. The exact same names, dates of
birth, and birth places on officd Missssppi and Louisana
voting records and her admisson that she maintained addresses
in both Missssppi and Louisana bdie Johnson's testimony that
e had not voted in Louisana. We find that evidence exidts for
a court of proper jurisdiction to find that Johnson has violated
Miss. Code Ann. § 23-15-17(1) (Rev. 2001).

Miss. Code Ann. § 23-15-17(1) (Rev. 2001) providesin part as follows:

@

Any person who shdl knowingly procure his or any other person’s
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Jones, Robert Lawrence

McCants, Wade

McDondd, David

Medey, Inez

Jones voted for Smith in Fort Adams. “Name not on book” is
written on the envelope for the ballot.

Mon Cree Adams tedtified that Jones's name was not included in
the pall book in the Fort Adams precinct. The Tribund regected
Jones balot, and we agree.

McCants voted for Smith in Woodville #2. “No” is written on the
envelope for the bdlot.

The Tribund found that McCants lived in Woodville #2 and that
the ballot should be accepted. We agree.

Thisvoteis counted in favor of Smith.

McDondd voted for Smith in Fort Adams. “Wrong district - no”
is written on the envelope for the ballot.

The Tribund found that, even though McDondd lived in
Woodville #2, his vote cast in Fort Adams should be accepted.
We agree.

Thisvoteis counted in favor of Smith.

Medey voted for Hdlins in Woodville #2. “Challenge -
dgnaure - flgp” is written on the envelope for the absentee ballot
goplication. The envelopeissgned withan“X.”

The Tribund found that Mealey was asssted by her son and that
her application for an absentee bdlot and the ballot were properly
executed by an attesting witness. We agree.

Thisvoteis counted in favor of Hollins.

regisration as a qudified elector when the person whose regigtration is
being procured is not ertitled to be registered, or when the person whose
registration is being procured is being registered under a false name, or
when the person whose regigtration is being procured is being registered
as a qudified eéector in any other voting precinct than that in which he
resdes, shdl be quilty of a fdony and, upon conviction, be fined not
more than Fve Thousand Dollars ($5,000.00) or imprisoned not more
than five (5) years, or both. . . .



Miles, Trevor

Pamer, Besse

Payne, Regindd

Stewart, Irene

Stutzman, Ozene

Miles voted for Smith in Fort Adams. “No” is written onthe
envelope for the balot.

Finding that Miles lived in Fort Adams, the Tribuna accepted his
ballot. Because Hollins faled to prove by a preponderance of the
evidence that Miles did not live in Fort Adams, we agree.

Thisvoteis counted in favor of Smith.

Pdmer voted for Hdlins in Woodville #2.  “Voter chdlenge
ggnature’ is written on the envelope for the absentee ballot
goplication.

The Tribuna accepted this balot. We agree.  Even though
Pamer's dgnature appears to be the writing of the person who
filled out and attested the application, Smith faled to prove by a
preponderance of the evidence that the signature was not that of
Pdmer.

Thisvoteis counted in favor of Hollins.

Payne voted for Hdlins in Woodville #2. “Chdlenge’ is written
on the envelope for the absentee balot gpplication.

Finding that Payne lived in Woodville #2, the Tribuna accepted
this balot. Because Smith failed to prove by a preponderance of
the evidence that Payne did not live in Woodville #2, we agree.

Thisvoteis counted in favor of Hollins.

Stewart voted for Hallins in Fort Adams. “Challenged - no nameon
goplication” is written on the envelope for the absentee ballot
goplication. Stewart’s name is on the gpplication, but it is not sworn.

Stewart’s absentee bdlot was invdidated by the Tribuna because
it was not sworn. We agree. Miss. Code Ann. 8§ 23-15-631 (Rev.
2001) requires that the dgnature on an application for an
absentee ballot must be sworn and attested.

Stutzman voted for Smith in Fort Adams. “Wrong digtrict - no”
is written on the envelope for the bdllot.

The Tribund found that Stutzman lived in the Woodville #4
digrict and invaidated her vote. Because Smith faled to prove
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Wall, Betty

Weéls, Roscoe

by a preponderance of the evidence that Stutzman lived in Fort
Adams, we agree.

Wdl voted for Smith in Fort Adams. “No” is written onthe
envelope for the bdlot.

The Tribuna invdidated Wal’s vote because Wal’'s name did not
appear on the Master Lid. Because Hollins failed to prove by a
preponderance of the evidence that Wadl's name was on the
Master List, we agree.

Wedls voted for Hdlins in Woodville #2.  “Challenge” was
written on the envelope for the absentee ballot gpplication.

Fnding that Wels lived in Woodville #2, the Tribund accepted
this balot. Because Smith failed to prove by a preponderance of
the evidence that Wdls did not livein Woodville #2, we agree.

Thisvoteis counted in favor of Hollins.

ABSENTEE BALLOTSNOT INCLUDED IN THE RECORD

19. The Tribund made the fdlowing findings of fact pertaining to eght voterswhose

absentee balots are not included in the record:

The parties stipulated that some voters whose names did
not appear in the precin[c]t poll book were registered to vote in
time for the dection and thar names appeared in the Master Rall
kept by the Circuit Clerk. These are the affected voters. Twanna
Davis, Kerry Veds, Jeremy Williams Yvetta Davis Alexander,
Ophdia Hul Lewis, Leonard Credit, Sr., Laverne Myles and
Robert Sturgis.  After a review of the evidence, the Court accepts
that the following are in Woodville, No. 2. Twanna Davis, Kerry
Veds, Yvetta Davis Alexander, and Leonard Credit, Sr. The latter
voted for Mr. Smith. The rest voted for Mr. Hollins.

710. Therefore, according to the Tribunal, the only chalenge to these eight voteswas

whether or not the voters were included in the master poll book. Our interpretation of the

findings of fact is that the Tribuna vdidated four of the votes (Davis, Veds, Davis-Alexander
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and Credit) and invdidated four of the votes (Williams, Lewis, Myles and Sturgis). This
interpretation is borne out by the fact that the Tribund counted the votes of Davis, Veds,
DavisAlexander and Credit and did not count the votes of Williams Lewis, Myles and Sturgis
initsfind taly.

11. Hdlins dams that Williams, Lewis, Myles and Sturgis voted for him and their bdlots
should be counted. However, as mentioned previoudy, these bdlots are not included in the
record, so we cannot rule on the accuracy of the Tribund’s findings. Furthermore, if the
Tribund’s falure to count these four votes was error, Hollins should have filed a motion to
amend the Tribund’ sfindings of fact. Thishe did not do.

912. Discussng each of these eight voters, we find asfollows:

Alexander-Davis, Y vetta - Alexander-Davis ballot is not included in therecord. The
Tribund’ s findings of fact show that she voted for Hollins.

Alexander-Davis was registered in Woodville #2 under the name
of Yvetta Alexander. Because Smith falled to prove by a
preponderance of the evidence that Alexander-Davis was not a
resdent of Woodville #2 or that Alexander-Davis voted for
Smith, we agree.

Smith dso chdlenges Alexander-Davis bdlot on the bass tha
dhe faled to regiger to vote within thirty days of the eection.
See Miss. Code Ann. § 23-15-11 (Rev. 2001). Alexander-Davis
tedtified that she registered to vote approximately three weeks
prior to the fird primary, but she did register more than thirty
days prior to the second primary. Smith cites no law which holds
that a person who does not vote in a first primary cannot vote in
asecond primary.

Thisvoteis counted in favor of Hollins.
Credit, Leonard, Sr. Credit’'s ballot is not included in the record. The Tribunal

accepted his vote in favor of Smith. We disagree because Credit
faled to register more than 30 days prior to the eection (Credit
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Davis, Tawanna

Lewis, Ophelia

Myles, Laverne

Sturgis, Robert

Veds, Kerry

registered on August 8, and the election was held on August 26).
See Miss. Code Ann. § 23-15-11 (Rev. 2001).

Davis bdlot is not incduded in the record. The Tribund’'s
findings of fact show that Davis voted for Hallins.

The Tribund found that Davis resded in Woodville #2. Because
Smith faled to prove by a preponderance of the evidence tha
Davis did not live in Woodville #2 or that Davis voted for Smith,
we agree.

Thisvoteis counted in favor of Hallins.

Lewis bdlot is not included in the record. The Tribuna made no
findngs of fact concerning Lewis bdlot, and her vote was not
induded in the Tribund’sfind tally.

Hdlins contends that her purported vote in favor of Hollins
should be counted; however, Hdlins nether introduced her bdlot
into evidence nor filed a motion to correct the record. We find
tha Hdlins has faled to prove by a preponderance of the
evidence that Lewis absentee bdlot was vdid and should have
been counted.

Myles balot is not included in the record. The Tribunal made no
findngs of fact concerning Myles bdlot. Hollins contends that
her purported vote in favor of Hdlins should be counted;
however, Hdllins neither introduced her bdlot into evidence nor
filed a motion to correct the record. We find that Hollins has
faled to prove by a preponderance of the evidence that Myles
absentee ballot was vaid and should have been counted.

Sturgis bdlot is not included in the record. The Tribuna made
no findings of fact concerning Sturgis bdlot. Hollins contends
that his purported vote in favor of Hollins should be counted,
however, Hollins neither introduced his bdlot into evidence nor
filed a motion to correct the record. We find that Hollins has
faled to prove by a preponderance of the evidence that Sturgis
absentee ballot was vaid and should have been counted.

Veds bdlot is not included in the record. The Tribunal’s
findings of fact show that Veds voted for Hallins.
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After Veds tedtified that he resded in Woodville #2, the Tribuna
found that he resided in Woodville #2. Because Smith failed to
prove by a preponderance of the evidence that Veds did not live
in Woodville #2 or that he voted for Smith, we agree.

Thisvoteis counted in favor of Hallins.

Williams, Jeremy Williams balot is not included in the record. The Tribund made
no findings of fact concerning Williams bdlot. Hollins
contends that his purported vote in favor of Hollins should be
counted; however, Hallins nether introduced his balot into
evidence nor filed a motion to correct the record. We find that
Hdlins failed to prove by a preponderance of the evidence that
Williams bdlot was valid and should have been counted.

13. The vote tdly immediately after the second primary and prior to the convening of the

Tribund was 499 for Hollins and 510 for Smith. After a careful review of the record on

apped, wefind asfollows

1. vdid absentee votes for Hdllins Alexander-Davis, Bdl, Bethley, Dauvis,

Ferguson, Fussdman, Fountain, S., Fountain, T., Hollins, B., Jarvis, Healey, Pdmer, Payne,

Vedsand Wells. (15 total).

2. Invaid absentee votes for Hollins: Dickerson, Gaines, C., Gaines, F., Johnson,
and Stewart. (5 total).
3. Vdid absentee votes for Smith: Boyd, James, McCants, McDondd and Miles.

(5totd).

4, Invaid absentee votes for Smith: Credit, Jackson, Jones, Stutzman, and Wall.

(5 totd).

5. Absentee bdlots othewise invdid: Lewis, Myles, Sturgis and Williams (4

total.)
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6. The find corrected tdly is therefore 514 (499 + 15) votes for Hollins and 515

(510 + 5) votesfor Smith.
. WHETHER A SPECIAL ELECTION ISREQUIRED.

14. Miss. Code Amn. 8 23-15-937 (Rev. 2001), which governs special eectionsfor
contested primary €ections, provides that if the contestant (Smith) prevals in an eection
contest and the contestee (Hallins) has dready taken office, “the Governor, or the Lieutenant
Governor in case the Governor be a party to the contest, shdl cdl a specia election for the
office or offices involved.” Because the statute is unambiguous we must interpret it grictly.
We bdieve that in this case the gpplication of the datute will work an injugice.  Smith and
Hdlins were the only two persons to run in the Democrdtic primary for the seat on the board
of supervisorss. No Republican or Independent qudified to run, and Hollins therefore ran
unopposed in the generd dection. We have determined that only Smith’'s name should have
been on the generd eection bdlot, just as Hdlins name was. Equity demands that Smith
should be dlowed to take the seat on the board of supervisors without any further action. Cf.
Mcintosh v. Sanders, 831 So. 2d 1111 (Miss. 2002) (courts may have discretion in calling
a specid dection for county election commisson, and where the contestant and the contestee
were the only candidates for the office, there was no need for a specia election). However,
because the datute applies and because the doatute does not dlow judges to use ther
discretion, we mus order that a specia eection be hedd. We urge the Legidaure to cure the
gross inequity that candidates under these circumstances must face, and we reluctantly hold

that a specid dection must be held.
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115.  In so halding, we mug overrule the case of Hatcher v. Fleeman, 617 So. 2d 634 (Miss.
1993), to the limited extent that we eroneoudy hdd there that a speciad election was not
required. Hatcher involved a party primary eection for a seat on the board of supervisors.
The primary dection ended in a tie Hatcher contested the election, and a specia tribund
found that Fleeman was the winner by one vote. We held that a specia eection was not
required: (1) “[T]he will of the voters [had] been discerned. . . . (2) “Only two balots were
disqudified, not bdlots of the entire precinct. . . .”; and (3) “[The] disqudification of the two
illegd bdlots change[d] the result of the eection from a tie to a win for Fleeman by one vote

617 So. 2d a 641. This holding is directly contrary to Miss. Code Ann. § 23-15-937
(Rev. 2001); and therefore, Hatcher mugt be, and is overruled to the limited extent that we
erroneoudy held that a specid eection was not required.

CONCLUSION

716. The find tdly is determined to be 515 votes for Edward Kirk Smith and 514 votes for
Richard Hollins. We reverse and render the Tribund’s judgment and declare Edward Kirk
Smith the winner of the second Democratic primary eection for the position of member of
the Board of Supervisors of Wilkinson County, Missssppi, Digrict Two. Accordingly, a
specia election shal be conducted, as provided by applicable law.
17. We order the Clerk of this Court to send certified copies of this opinion tothe
Governor of the State of Mississppi, the Secretary of State of the State of Missssippi, the
Attorney Generd of the State of Misssdppi, each of the Wilkinson County Election
Commissoners, the Wilkinson County Board of Supervisors, and the Wilkinson County

Circuit Clerk.
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118. REVERSED AND RENDERED.

COBB, P.J., EASLEY, DICKINSON AND RANDOLPH, JJ., CONCUR. GRAVES,
J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION. CARLSON, J., CONCURS
IN PART AND DISSENTS IN PART WITH SEPARATE WRITTEN OPINION JOINED
BY SMITH, C.J. DIAZ, J., NOT PARTICIPATING.

CARLSON, JUSTICE, CONCURRING IN PART AND DISSENTING IN PART:
119.  While I concur in the maority opinion, insofar as its declaration that Edward Kirk
Smith is the winner of the second Democratic primary election for the podtion of Didtrict
Two Supervisor in Wilkinson County, Mississppi, | respectfully pat ways with the mgority
in its declaration that a specid eection must be held pursuant to Miss. Code Ann. § 23-15-937
(Rev. 2001). Although | agree that we must drictly interpret the statute, 1 do not interpret the
datute in the same way as the mgority. Instead of overruling Hatcher v. Fleeman, 617 So.2d
634 (Miss. 1993), which the mgority has now done, | would apply Hatcher to rule that under
the facts and circumstances peculiar to this particular case, a specid dection is not warranted.
Id. a 640-41. Since the Democratic nominee was unopposed in the November, 2003 genera
eection and snce Edward Kirk Smith should have been that nominee, 1 would rule that Edward
Kirk Smith is entitted to the office of District Two Supervisor for the term of office
commencing in January, 2004, and order that he be commissoned accordingly. The citizens
of Wilkinson County in generd, and of Didrict Two in paticular, are entitted to findity and
certainty as to who ther Didtrict Two supervisor is. This cloud of uncertainty has been hanging
over Wilkinson County since August 5, 2003. It istimeto removeit now.
720.  For thesereasons, | respectfully concur in part and dissent in part.

SMITH, C.J., JOINSTHIS OPINION.
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